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The Council of Europe’s work on
strengthening the legal protection of
incapable adults

S. Danielsen

[ have the honor to inform you a little about what has been done and is going to
be done by the Council of Europe to strengthen the legal protection of incapable
adults.

The first initiative was taken when the subject was discussed during the Third
European Conference on Family Law in Cadiz, Spain in 1995.

As a result the Committee of Ministers of the Council set up a group of
specialist to examine the desirability of drafting a European instrument to
protect incapable adults, guaranteeing their integrity and rights and, wherever
possible their independence. The result was Recommendation No. R (99) 4:
Principles concerning the legal protection of incapable adults.

The recommendation as other instruments from the Council of Europe has
the goal to harmonize national legislations of the member states. The principles
cover both formal and informal measures of protection. The most important is to
establish representation, to appoint a decision maker. The second measure is
removal of legal capacity. One basic principle is about necessity and
subsidiarity. No measure of protection should be established unless it is
necessary taking into account toe individual circumstances and the needs of the
person concerned. If a measure is taken, it should be flexible and tajlor-made. It
should not automatically result in a complete removal of legal capacity. In
establishing and implementing a measure the past and present wishes and
feelings of the adult should be taken into account.

In a chapter on procedure it is stated, that there should be adequate
procedures for the investigation and assessment of the adults personal faculties.
The person concerned shall have a right to be heard in person in any proceedings
that may restrict the legal capacity. There should as far as reasonable and
practicable be consultations with those having a close interest in the welfare of
the adult concerned.

Of special interest to this conference is the chapter on the role of the
representative. The choice of a representative should be governed primarily by
the suitability of that person, and the wishes of the adult should be given due
respect.
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I would like to quote principle 17:

“Steps should be taken with a view to providing an adequate number of
suitability qualified persons for representation and assistance of incapable adults

Consideration should be given, in particular, to the establishment or support
of associations or other bodies with a function of providing and training of such
people.”

There are principles on liability and remuneration and expenses.

The Council has recently taken a new initiative. The Committee of Ministers
has decided to set up a small working party to study the situation of incapable
adults, bearing in mind the recommendation that I have just talked about with a
view to preparing a new binding legal instrument on the subject. The working
party will meet in Strasbourg next week. It will study new developments in the
legislation of member states, new scientific and medical knowledge, relevant
recent case law of The European Court of Human Rights and recent work of
other relevant international organisations.

An important task will be to report to the family law committee of the
Council whether in the opinion of the working party, the actual
Recommendation is adequate or there is a need for a convention.
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Guardianship, the Danish approach

S. Danielsen

1. Recent Scandinavian reforms

Two Nordic countries have recently passed new legislation on guardianship:

The Danish law from 1995, “Vargemalsloven” nr. 388 of 24. June 1995 with
minor amendments, entered into force in 1997. The law is supplemented by
general administrative rules.

The basis was a committee report: “Vergemdl” publication
no.1474/1993.

A commentary has been published in 2006: Svend Danielsen:
Vergemalsloven med kommentarer, 700 pages.

The Finnish law is from 1999. It is available in English on www.finlex.fi/en.
Two other countries have published law reform reports in 2004, now being
considered in the department of justices:

The Norwegian report with the title “Vergemal” has number NOU 2004:16.

The Swedish report “Fragor om Férmyndare och stillfértradare for vuxna”
has number SOU 2004:112.

2. Danish models of measures of protection
2.1. Appointment of a representative

The basic measure of protection is appointment of a representative, a “varge” to
make decisions on behalf of an incapable adult, who is unable to do so him- or
herself, and thereby fill a vacuum.

The requirement is that the adult because of mental illness, especially
severe dementia, intellectual incapacity or other serious illness is unable to take
care of his or her own interests.

It is a further condition that the representation is needed. In Denmark in
practice a decision about representation based only on the size of the capital
belonging to the adult is only needed, if the value is more than around 10.000
euros. A legally appointed representative may be needed, e.g. to get a sale of a
real estate registered, or if it is not possible for family members informally to
take care of the interests of the adult, e.g. because there are disagreements
among them about the future of the adult or because the family and an institution
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where the adult is living have serious difficulties to cooperate about the
conditions of the adult.

The decision can be failor-made. The representative may be appointed to
take care of all economic or personal affairs or both or to administer only parts
of the capital, e.g. what is inherited or a house, or to make certain decisions. The
decision may be limited in time.

A variation of representation, joint representation, is a system whereby
the representative and the adult have to act jointly. The condition is that the
adult needs help to administer the capital and to take care of the economic
interests. The adult has to ask for the assistance. It is can be tailor-made. The use
of this form for representation has gone down from 10 % to 5 % of all decisions
of representation during the period from 1997 to 2003.

When studying the Danish system it important to know, that the
percentage of adults who have a publicly appointed representative is much
smaller than in the other Nordic countries. Almost 15 years ago it was
estimated, that 50-60.000 adults out of a population of 5 million were unable to
take care of their own interest and therefore fulfilled these conditions to get a
representative. At the same time only around 5.000 had one. Ten years ago, the
first year the new legislation was in force, the number of cases where a
representative was appointed was 680. In 2003 the number was 1274. Therefore
I estimate that between 6.000 and 8.000 adults now have a legally appointed
representative to take care of their interests. In Norway with a population of a
little less than 5 million 35.000 have a representative and in Sweden with 9
million 55.000 have one.

2.2.Removal of legal capacity

As a supplement to a decision on representation it is possible to remove the legal
capacity. The condition is that it is necessary to prevent that the adult is setting
capital, income or other economic interests at risk to be reduced considerably or
to prevent economic exploitation. If such a decision is made, the adult is unable
to enter into legally binding transactions.

It is not possible to remove the capacity act about personal matters or only
partially to restrict the legal capacity.

The possibility is used only to a limited extent. In 1997 around 15 % of the
decisions of representation were supplemented with a removal of capacity, while
in 2003 the percentage was less than 10. The reason might be that most persons
with a representative are in a passive state and are therefore unable to leave the
institution, or their home, and to enter into contracts. Only a few are active and
have an appearance that do not make the contractors suspicious.

3. The Danish procedure
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Denmark, Iceland and Norway have since the countries were a united kingdom a
couple of hundred years ago a special system of dealing with family law cases.
For instance for many years around 90 % of all legal separations and divorces
have been decided upon by local state administrative bodies, the County
Governors offices. Since 2007 there are five such regional Danish offices, called
“statsforvaltningerne”.

During the last decade the system has been refined as regards cases on
divorce, paternity and parental responsibility. The basic principle is that
undisputed questions are dealt with by the administration, while disputed cases
as well as cases the administration finds it questionable to handle are sent to the
courts.

The committee that prepared the present legislation on representation
examined half a year of judgements from the district courts. 85 % of all the
cases were dealt with on a written basis. The conclusion was that most cases
were undisputed and therefore could be handled by the administration. It was
taken into account that the task of the courts is to solve disputes.

Therefore the main rule is that representation is decided by the regional state
offices. If the adult protest, or if the administration finds it questionable to
handle the case, it is send to the district court. Legal capacity can only be
removed by a judgement.

I all cases of representation a medical report is required, not necessarily by a
psychiatrist, as most cases concern senile or intellectual incapable and not
people suffering from skitzofrenia or other mental illnesses. If the adult lives in
an institution a further report from the institution has to be presented. The close
family is notified. The adult concerned has to be informed about the institution
of the case and of the evidence presented, about the possibility to express views
and wishes in writing or orally and about the decision and the possibility to
bring it to court. In all court cases a lawyer is appointed to take care of the
interests of the adult. The adult has a right to be present at the hearing and to be
heard, but not a duty to appear. There might be cases though where according to
the medical report it is clear that the adult does not understand the meaning of
the case, and where the lawyer, who has a duty to see the adult, is of the same
opinion.

A further guarantee is that all final administrative decisions can be brought
before the courts by the adult him- or herself or by close family members. Then
the courts have to make a full investigation. They can examine and decide on all
factual and legal problems of the case. Thereby the requirements of the Human
Rights Convention Art 6 and 8 are fulfilled.

In 2003 the courts handled 16 % of the cases on representation. There are
extremely few cases about examination of the administrative decisions, as
during the period 1997-2006 only three appeal cases are known.

The Norwegian committee are proposing the same dual system.
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4. Appointment of representatives

When it is decided, that an adult shall have a representative, one has to be
appointed. The question is dealt with by the administration, except for the cases
where the decision on representation has been made by the courts.

The person appointed shall be suited for the job and the opinion of the adult
and of close family members is of interest. In practice most representatives are
found among family members or friends. If none of them are willing to take on
the task, if there are disagreements within the family or if there is no family a
professional is appointed. The same is the case if there is a more permanent
conflict of interests. Each regional office has after application appointed a
number of lawyers, members of the clergy or social workers to be
representatives. Lawyers are mostly used to deal with economic questions and
the others as regards personal matters.

Statistics show that in around 2/3 of the cases family members or friends
were appointed. Professional representatives are used in 32 % of the cases and
around 2/3 of them were lawyers.

Probably because of the detailed rules on administration of capital and on
supervision there is no training for representatives. There is no organization of
representatives either.

5. Administration and investment of capital

An important element of the protection of the interests of adults under
representation is the rather detailed administrative rules on how to handle capital
belonging to the adults.

The administration of capital is handled by a few especially selected and
appointed divisions of banks, called “forvaltningsafdelinger”, if the value is
above 10.000 euros. The personel is familiar with the rules on representation.
The area was privatized some 30 years ago.

If the representative want cash invested, the possibilities are rather limited.
Bonds are specified in the rules, and they have to be sold on the regular market.
Only half of the capital can be placed in shares and only 15 % in one single
company.

6. Supervision and control

The representatives are under rather close supervision and control by the
regional  administrative office and to a certain extent by
“forvaltningsafdelingerne” as regards economic matters. There are three
elements: a control of accounts, a requirement of permission to make unusual
decisions and a possibility to instruct the representatives. As regards personal
matters there is only the possibility to instruct.
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A representative has to make accounts about income and the use of it as well
of capital, if it is not administered by the divisions of banks. The accounts are
normally sent to “forvaltningsafdelingerne” for examination. If the capital is
administered by the representative, the accounts are sent to the regional offices.

A representative who wants to make a decision of an unusual character has to
get permission by the regional office. This general rule is supplemented and
exemplified in administrative rules. Permission is needed to sell or by real
estate, to make debts, to give gifts if they are not insignificant and to refuse to
receive gifts. It is very important, that no capital can be used without permission,
which is controlled by “forvaltningsafdelingerne” and through the accounts.

Finally the regional offices may ask the representative for information and
may instruct him or her to make certain decisions. A further possibility is to
remove the representative if he or she is unfit to do the job, or if it is necessary
taking the situation of the adult into consideration. A removal may also be
necessary if there is a permanent conflict of interests, while a single conflict can
be solved by appointing an ad hoc representative.

7. Remuneration

As regards remuneration all representatives can get their necessary expenses
paid. That goes for transportation when visiting the adult. If the representative is
a professional, normally 300 euros can be used to pay for the upkeep of the
office. Family members and friends are expected to act without payment. If the
representative is a professional, the yearly remuneration is normally 700 euros if
the task covers all economic matters and 800 euros if it covers all personal
matters. A larger pay requires an application to the regional office giving special
reasons. There are extremely few such applications. If all economic and personal
matters are dealt with by the representative, there are no fixed remuneration, but
normally they are less than 1500 euros.

The adult has to pay the remuneration if the income is large enough, at the
moment around 20.000 euros. Otherwise the remuneration is paid by the state.
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The person of the guardian
Volunteer guardians: possible, practical and professional

H. Valkenburg

Short history of the Stichting Mentorschap Netwerk Nederland (MNN
Foundation)

In May 2006 several partners formed the basis under MNN by the cooperation
of patient representatives, providers of care and the government. The reason to
participate was mainly the rise of the number of people with dementia, the
specific needs of people with a cognitive problem in general, while at the same
time family members to support these persons, are declining in numbers. Also
family members often are causing a problem because they disagree on the best
practice representing the person in need of support. A professional guardian is
hard to find or when found, rather expensive in relation to the proposed time
effort.

The nationwide network regarding Guardianship is funded by the Department
of Health for at least 3 years. This can be extended to the maximum of 5 years.
A number of aspects of the organization of guardianship network in the
Netherlands is still newborn. A lot of work is waiting to be done.

The mission statement of MNN

Each citizen (over 18) in the Netherlands receives sufficient support, when (s)he
loses the control over decisions concerning his or her health and welfare, so
that the possibility of living in the style (s)he is used to live, will be continued as
much as possible.

The mission translated in goals
The following 6 goals are described.

Mentorschap Netwerk Nederland:

1. contributes to the increase of the number of voluntary guardians for the
person in the Netherlands

2. contributes to the development of competences of guardians and
regional coordinators, in such way that the client who loses the control
concerning his own life, can count on a full representation
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stimulates and helps regional initiatives effectively
4. ensures connections with parties which have involvement with people
who lose the control concerning their own life.
5. ensures that knowledge and experiences are collected, ordered and made
accessible for significant others
6. contributes to a continuity in financing of guardianship and strives for a
nation wide cover of initiatives
The initiatives are based in the region, brought together in regional foundations
on Guardianship. They play a key role in to reaching the people who have no
optimal control in decisions regarding health, conditions of living.
The Netherlands is a small country, about 200 by 150 miles/ 250 by 200
kilometers. With more than 16 million people it is well populated. The country
is demographically a normal ‘western’ country with a profound shift towards
gray in the near future.

For the reason of being close to the people we
want to support, the Netherlands is divided in
28 regions. Each region has in our view a
coordinator to manage the bureau functions.
The regional coordinator has to establish and
maintain contacts with the court, the local
government, the (care) professionals and
others. The map shows a concentration of
regions in the west of the country, the
‘Randstad’. The Department of Health funds
each region with € 60.000 for the first 2 years
Total € 120.000). v
At this moment there are 7 regions in function. Noordwest Holland, Rotterdam,
Breda, West Brabant, Twente/ Achterhoek and Zwolle. Fifteen regions have
already started analyzing a form of organization 'guardianship with volunteers'.
The volunteers are sought and found in the direct surroundings of the people in
need. The goal for the volunteer is to support the ward/ mentee / client in all
possible ways so that he/she can continue living in his/her own wanted style of
living.

Regional foundations like Noordwest Holland can provide volunteers for people
where no family can play the role of caretaker in making decisions. Cantonal
judges are asked to look into the necessity of formal guardianship. MNN
supports the regional foundations to reach adequate support for these
guardianship relations.

MNN can bring together the regional initiatives, provide them with knowledge,
experiences, procedures. Where necessary MNN helps in finding funds for
financing regional guardianship. In training, matching and accompanying the
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volunteers as guardians we have gained some experience to share with the
parties involved.

Some more numbers

In cooperation with others Mentorschap Netwerk Nederland strives towards 27
up to 30 regional foundations in 5 years, an average of 500.000 people per
region. With a caseload of approximately 70 voluntary guardians by a
professional coordinator in the region, a number of 2100 is possible to
accompany guardians.

The current number of required voluntary guardians is valued in the
Netherlands on approximately 6,900. In the year 2020 numbers of 7,500 to
10,000 are mentioned as a need for (functional) guardians/ counselors (Royers,
et al, 2006).

Core functions regional foundation:
= finding and selecting volunteers;

~ coordinating the applications for institution of guardianship measures at the
court;

[ matches and introduces the volunteer to the client;

— supporting and accompanying volunteers at their activities taking into account
the legal position;

= is involved actively in the preparation, implementation and guarding the
policy at the regional foundation;

77 organizes regional topic meetings where guardians meet and share
experiences;

M develops and evaluates work procedures and adjusts these if necessary;

~ stimulates education, coaching and training regarding the guardians;

" communicates with the governing board, care organizations, regional

volunteers and patients customer organizations, cantonal court, guardians and
possible third parties;

_. provides financiers, sponsors.

In this workshop the person of the guardian is the key theme. What are we
looking for and how do we find such a person? If we know the first than we can
advertise, participate in interviews with the local news media, organize local
meetings, et cetera. If found, we can ask the candidate further about skills and
motivation to do this important work. We can offer the candidate extra courses
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to fill in the necessary competence's.

What we are looking for, is the ideal guardian, so we can make a profile, a list of
competences and courses.

The profile of the volunteer is mentioned in the title of this presentation with a
certain challenge: possible, practical and professional. In the Netherlands this is
the case since from 2000 on the Alzheimers' foundation, and the guardianship
organizations in Rotterdam and Breda demonstrated that this is possible without
giving in on quality of good guardianship.

The quality of the interested volunteers is of course different in many ways, but
with a correct matching and education many partnerships in guardianship have
been made possible.

A study of K. Blankman and H.C.D.M. Oomens (2004) supports this statement
in general.

References:

Blankman, K. dr. mr., Oomens, H.C.D.M. drs. Mentoren gezocht!, Evaluatie van
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Guardian: volunteer or professional?

A.J. Leijssen

The National organization of Guardianshipjudges (LOK) discerns
between three categories of guardians: 1. Family members of the person; 2.
Voluntary guardian; 3. Professional guardian. It goes without saying that a
family member (parent, child, brother or sister) represents and takes care of the
person. But in which cases should the judge appoint a volunteer or a
professional guardian? Does a professional guardian have more to offer than a
volunteer? In the Recommendations, published on the site of Courts and
jurisprudence in The Netherlands, the following priority-order to appoint
guardians is pursued: first choice is a guardian from the family circle; next
comes a volunteer guardian and only in exceptional cases if guardianship is
unavoidable, a professional guardian is appointed.

If no other option, a professional guardian can be appointed. In my vision
in certain cases it is preferable to appoint a professional guardian, because of the
contents and complexity of the case. There are three different reasons why a
professional guardian should been given preference to a volunteer. I will explain
these below and clarify them with an example.

The first reason is that family members may have serious disagreement
about care and treatment of the person, or about the financial administration.
When this occurs it may be better to appoint a professional guardian (for the
financial administration and if needed also for care). Besides that, if there is a
volunteer available, it may not not desirable to appoint this person. The case
may be that complicated, and the family relationship that disturbed, that the
responsibility can not be put in hands of a volunteer.

“Mr. A is suffering from Alzheimer’s disease. His youngest daughter M
lives near him and visits him regularly, just as son K. His other six children all
live further away. It is predicted that father can’t live on his own anymore and
admission to a nursing home is requested. The oldest son takes his responsibility
as oldest of the family and looks for the best nursing home for father. He selects
nursing home X that is far away from where father and his youngest daughter
live, but in the neighborhood of another daughter. On the base of an
authorization that his father signed he thinks that in the best interest of father
the oldest son can take the decision for admission in chosen nursing home X. In
a family meeting appears that there is a huge disagreement in opinions. The
youngest daughter and son, living in the neighborhood, have serious objections.
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They visit their father weekly, give the necessary care, while the other children
visit just a few times a year. They don’t know what father himself wants and
what his needs are. The oldest son thinks he made the right choice. To prevent
admission of father in nursing home X the youngest daughter M and son K sue
their oldest brother. Subsequently they request guardianship.”

A second reason for appointing a professional guardian might be that we
are dealing with so-called ‘tough cases’. The Mentorschap Network Nederland
focusses on people in nursing homes and/or with psycho-geriatric diseases. The
‘tough cases’ can be found in the care for mentally disabled or in the psychiatric
scene. When introducing the Mentorschap law in 1995 the government stated
that “especially in situations of psychiatric treatment” it is better, in the interest
of the person, not to appoint a family member as a guardian. For example people
with heavy borderline problems. Or clients with the Korsakov-syndrome (as
result of excessive alcohol abuse and lack of nutrition) with serious memory
problems and the accompanying behavioral problems we can call ‘tough cases’
as said by a social worker working in the Korsakov clinic. Apart from the fact
that in most cases the family relationship is disturbed in such a way that already
for a long time no contact with family members exists due to the alcohol abuse.
Within the mentally disabled care the people with serious behavioral problems
or with a psychiatric disorder can be called ‘tough cases’.

“Karel is fifty years old. He stays in the Korsakov clinic of a psychiatric
hospital. He wants to live on his own because he doesn’t like living in the clinic.
He grumbles and complains a lot about his situation and to the people working
in the clinic. Already for a long time he doesn’t have any contact with his family.
They all have ‘dropped’ him. Karel’s treatment has finished, and he needs a
suitable place to live, with guidance, so that he can live for a long time on his
own in the community. He requested a flat in social housing. After a long time
there is a flat available and he signs the acceptation form. But in the moment of
acceptance and signing the rent-contract he doesn’t want to. He strongly
protests against the flat that he absolutely doesn’t want to have. His memory
abandoned him. Also when they talk with him about living in a protected
community he says that he doesn’t want it. It seems that he says no fto
everything; every alternative that is offered to him. He doesn’t want anything,
neither stay in the clinic.”

The third reason to appoint a professional guardian is the need to protect
the person against his own family. For example to protect a young mentally
disabled woman against one of her family members when the presumption of
sexual abuse exists.

“When Carina turns 18 years and has her own right to a state allowance,
her father takes her out of the institution where she lived, has been treated and
taken care of for over 10 years. Her IQ is below 60. After a while people who
regularly visit a campsite warn the police that Carina lives in a caravan. They
also notice that her father brings ‘strange men’ into the caravan. They suppose
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sexual abuse and exploitation. Finally, Carina is placed by the public
prosecutor in the institution where she used to stay. He claims a guardianship at
the court-house.”

“The mother of Melissa (22 years old) died three years ago. Melissa lived
with her mother. She is seriously disabled (mentally and physically), she is
spastic and depends on a wheelchair. She can hardly read nor write. After her
mother died an uncle and aunt moved in with Melissa to look after her and take
care of her. Contacts with other family members were avoided. After three
years, in a hospital admission the nurses see bruises on Melissa’s body. They
don’t trust it and ask questions. It appears that for three years Melissa is abused
(sexual, physical and mentally) and neglected. A social worker of MEE (an
organization that helps people with a disability, limitation or chronic disease) is
put on the case. Melissa is placed in an institution for disabled young ones. The
uncle and aunt are sued. When looking at Melissa’s financial administration it
seems that for over
€ 40.000 of debts are made in Melissa’s name. Subsequently appeared that the
uncle and aunt where addicted to gambling.”

The social role of the guardian

Every appointed guardian has tasks and responsibilities laid down in our Civil
Code. The professional guardian as I see it, has a representative function, a
substitutional function and consulting functions. Although there will be, because
of the background, differences between a volunteer, a family member or a
professional guardian. There is more social distance between the person and a
professional guardian than between the person and a volunteer or a family
member. Sometimes the person and his professional guardian get to know each
other after the appointment of the professional guardian.

It is not always possible to build a confidential relationship with the
person. A professional guardian doesn’t have the time to build a confidential
relationship. When a family member is appointed as a guardian it is assumed
that the confidential relationship already exists. Family members take caring
tasks on base of love for each other. A volunteer can take the time to build the
confidential relationship. Especially when building a confidential relationship
with the person takes a lot of time, which is practically always in case of
psycho-geriatrics, it is almost impossible for a professional guardian to achieve.

Per definition the professional guardian never can be the confident in the
family of the person. He is not a family member and doesn’t feel the emotional
and family connection. There isn’t a family history; he can’t give the care like a
family member. Regular visits take a lot of time and therefore can not be
regarded as falling within the task of the professional guardian.

A professional guardian isn’t a social worker. He needs to be aware that
this task isn’t given to him by the person, family members, social workers or
attendants. The person (but sometimes also family members, social workers or
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attendants) thinks that the professional guardian is a new kind of social worker.
They can put an unreasonable demand at the professional guardian. It is the
guardian’s task to make clear that this is not part of his job. Besides, the
professional guardian isn’t trained and equipped for the role as a social worker.

A professional guardian is not a ‘buddy’. A buddy offers social and
emotional support to a person with serious, chronic and/or life threatening
disease, affection or limitation. On the base of friendship or equality. A
professional guardian can’t give that kind of attention and care.

In the given backgrounds of his appointment, it is normal for the
professional guardian to limit his work to the lawful representation in taking
decisions concerning care, nursing, treatment and guidance. He operates instead
of the person, guards his interests en gives him advice. But mainly: he takes
decisions that necessarily need to be taken after consulting the person (when
possible) and attendants. When necessary the professional guardian can ask for a
‘second opinion’. And everything he does needs to be done with carefulness and
respect for the person and his mentality, view and opinion.

Another final remark about the role perspective of a professional
guardian: it is just because of his professionalism that others are inclined to
think that the professional guardian also is competent to full fill the social role.
And it is assumed that he has the right perspective and knowledge about his own
role. Because others may be uncertain about the role of the guardian it is
important that the professional guardian clarifies his role perspective and his
tasks to others, especially towards the person himself (when possible), family
members and attendants.

An instruction of his role perspective, his lawful tasks and a behavioral code can
be helpful.
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The reform of the German guardianship
law

J. Exler-Ko6nig

1. Introduction

When a person of full age who, as a result of mental desease or physical or
mental handicap is incapable of managing his own affairs, an adult guardian can
be appointed by the Probate Court (article 1896 BGB).

The German Guardianship Law contains three guiding principles:

The first principle of the German Guardianship Law is the principle of necessity
which bars appointment if the person can manage independently or with the
support of other social services;

The second principle is the principle of self-determination which means that the
guardian has to give the elder or handicapped adult the possibility to lead a self-
determined life to the highest possible degree.

The third principle is the principle of rights preservation which means that every
adult/person has fundamental rights as the rights to vote, to marry, and to make a
will independent of its personal status, age or disability. Full guardianship
doesn't exist any more since 1992.

Power of Attorney has preference over guardianship in Germany. If Power of
Attorney is not possible, the Court asks for the judgement of the public health
office that describes the person's medical, social and psychological condition as
well as makes recommendations regarding the tasks and duration of the
guardian's role.

In selecting a guardian, the Court must abide by the individual's choice. if the
individual has not expressed such wishes, the Court should give priority to
family member guardians or other persons with a close relationship to the
individual (volunteer guardians). If no such natural persons are available,
professional guardians or public guardians will be appointed by the Court. All
guardians are usually responsible for all personal matters, especially for medical
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treatment and financial management. Guardians are forced to cooperate with
their wards because full guardianship is not possible. A limited guardianship
would be possible. g

The preference for a family member or volunteer guardian is so strong in
Germany that non-profit advocacy organizations are established in 1992 to
recruit, train and support family member and volunteer guardians for free. The
professional guardians who work for these advocacy organizations have to
accept appointments (persons with schizophrenia, drug or alcohol problems) that
can not be handled by volunteers. Our guardians are responsible for 40 wards
(full-time job).

Our adult guardianship services are established in the German Guardianship
Law which is a Federal Law, but our services are financed by the 16 German
states (like Berlin, Bavaria etc.). The disadvantage of a Federal Republic is, that
we always have conflicts between the German Government and the 16 State
Governments regarding the financing of guardianship services.

We are sponsored by the Berlin Ministry of Justice or by our wards.

Our wards only have to pay for our work, if they have bank accounts of more
than 2600,-EUR or if they have a monthly income of more than 800,-EUR
excluding the rent for their flat. But most of our wards are poor and so they don't
have to pay for our adult guardianship services.

In these cases we receive our moeny from the Berlin Ministry of Justice. The
services of public guardians are always free of charge.

2. Coﬁtents and Legal Changes of the reform

2.1 History

The reform of the German Guardianship Law was established in July 2005. It is
the third reform after 1992 and 1999. This reform was necessary because of the
rising adult guardianship cases connecting with the rising costs for the public in
the last years. We had 1.100.626 wards in 2003 in comparison to 1.047.406 in
2002 (5% more). These rising guardianship cases caused 395 Mio EUR costs for
the public in 2003 (346 Mio EUR in 2002).

The number of German guardians in 2003:

- 144.095 Family members (64%),

- 14.665 Volunteers (6,5%),

- 50.883 Professional Privat Guardians (22,6%), including 7.301 Attorneys,

- 13.530 Advocacy NPO's (Betreuungsvereine) including their guardians
(6%),
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- 2.045 Public Guardians (0,9%).

It is interesting to see the rising number of Professional Privat Guardians (10%
plus) and Attorneys (7% plus) in comparison to the unchanging number of
family members, volunteers etc..

2.2 The new honorary system

The guardian's honorary depends on his/her qualifications. Professional
guardians with an academic qualification in social work, law etc. receive 44,-
EUR/h including material costs and tax. A Professional guardian like a nurse
who has special skills, but no academic qualification, receives 33,50 EUR/h.
Guardians without these qualifications receive 27,-EUR/h. Volunteer and family
member guardians only receive 323,-EUR a year.

Advocacy NPO's have the advantage to pay lower taxes than professional
guardians (7% instead of 16%). The Government emphazises that Advocacy
NPO's and volunteer guardians have preference over professionals. They are
also cheaper than professionals.

An example for a guardian's honarary:

A professional guardian who is responsible for a poor ward living in an own flat
receives 1848,-EUR a year (44,-EUR/h x 42h = 1848,-EUR).

2.3 The judge's duties

The judge is responsible for the appointment of a guardian, fundamental
guardianship decisions like the beginning or end of a guardianship case,
introducing personal matters like medical treatment if necessary.

A judge in his/her first year is not more allowed to be a probate judge. The
maximum duration of a guardianship case is seven years instead of five years.

2.4 Power of Attorney

An automatically power of attorney for parents and their children like in the
Netherlands had been dicsussed in the last years but it wasn't introduced. So
every adult has the possibility to make a Power of Attorney property and health
care but it is voluntary for everyone. Power of Attorney has preference over
guardianship. We have 230.000 registered Power of Attorneys in Germany since
2003.
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2.5 Ambulant medical treatment

Ambulant medical treatment against the will of the ward is no longer possible.
But if a ward plans to commit suicide, his/her guardian with the responsibility
medical treatment has the duty to send the ward against his/her will to
psychiatry to avoid such situations.

2.6 Evaluation

The reform shall be evaluated in the years 2005 - 2007 to check the
consequences for the wards and the guardians.

2.7 The goals of the reform

The government would like to have a better financing for Advocacy NPO's
which recruit, train and support family members and volunteer guardians for
free. Further, the government plans to reduce bureaucracy at the probate courts
and to avoid rising guardianship costs for the public.

The biggest problem of the reform is that everyone can be an adult guardian
independent on his/her qualifications. The consequence is that every butcher
could provide adult guardianship services in Germany but not every Social
Worker or Adult Guardian could be a butcher.

Every butcher would receive a guaranteed honorary of € 27,-/h for providing
guardianship services. The consequences are low quality standards regarding
guardianship services.

We have this qualification problem since 1992 and the German Government
didn't use the past three guardianship reforms to solve this problem. In this case
we really have to learn from other nations.
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