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attendants) thinks that the professional guardian is a new kind of social worker.
They can put an unreasonable demand at the professional guardian. It is the
guardian’s task to make clear that this is not part of his job. Besides, the
professional guardian isn’t trained and equipped for the role as a social worker.

A professional guardian is not a ‘buddy’. A buddy offers social and
emotional support to a person with serious, chronic and/or life threatening
disease, affection or limitation. On the base of friendship or equality. A
professional guardian can’t give that kind of attention and care.

In the given backgrounds of his appointment, it is normal for the
professional guardian to limit his work to the lawful representation in taking
decisions concerning care, nursing, treatment and guidance. He operates instead
of the person, guards his interests en gives him advice. But mainly: he takes
decisions that necessarily need to be taken after consulting the person (when
possible) and attendants. When necessary the professional guardian can ask for a
‘second opinion’. And everything he does needs to be done with carefulness and
respect for the person and his mentality, view and opinion.

Another final remark about the role perspective of a professional
guardian: it is just because of his professionalism that others are inclined to
think that the professional guardian also is competent to full fill the social role.
And it is assumed that he has the right perspective and knowledge about his own
role. Because others may be uncertain about the role of the guardian it is
important that the professional guardian clarifies his role perspective and his
tasks to others, especially towards the person himself (when possible), family
members and attendants.

An instruction of his role perspective, his lawful tasks and a behavioral code can
be helpful.
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The reform of the German guardianship
law

J. Exler-Ko6nig

1. Introduction

When a person of full age who, as a result of mental desease or physical or
mental handicap is incapable of managing his own affairs, an adult guardian can
be appointed by the Probate Court (article 1896 BGB).

The German Guardianship Law contains three guiding principles:

The first principle of the German Guardianship Law is the principle of necessity
which bars appointment if the person can manage independently or with the
support of other social services;

The second principle is the principle of self-determination which means that the
guardian has to give the elder or handicapped adult the possibility to lead a self-
determined life to the highest possible degree.

The third principle is the principle of rights preservation which means that every
adult/person has fundamental rights as the rights to vote, to marry, and to make a
will independent of its personal status, age or disability. Full guardianship
doesn't exist any more since 1992.

Power of Attorney has preference over guardianship in Germany. If Power of
Attorney is not possible, the Court asks for the judgement of the public health
office that describes the person's medical, social and psychological condition as
well as makes recommendations regarding the tasks and duration of the
guardian's role.

In selecting a guardian, the Court must abide by the individual's choice. if the
individual has not expressed such wishes, the Court should give priority to
family member guardians or other persons with a close relationship to the
individual (volunteer guardians). If no such natural persons are available,
professional guardians or public guardians will be appointed by the Court. All
guardians are usually responsible for all personal matters, especially for medical
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treatment and financial management. Guardians are forced to cooperate with
their wards because full guardianship is not possible. A limited guardianship
would be possible. g

The preference for a family member or volunteer guardian is so strong in
Germany that non-profit advocacy organizations are established in 1992 to
recruit, train and support family member and volunteer guardians for free. The
professional guardians who work for these advocacy organizations have to
accept appointments (persons with schizophrenia, drug or alcohol problems) that
can not be handled by volunteers. Our guardians are responsible for 40 wards
(full-time job).

Our adult guardianship services are established in the German Guardianship
Law which is a Federal Law, but our services are financed by the 16 German
states (like Berlin, Bavaria etc.). The disadvantage of a Federal Republic is, that
we always have conflicts between the German Government and the 16 State
Governments regarding the financing of guardianship services.

We are sponsored by the Berlin Ministry of Justice or by our wards.

Our wards only have to pay for our work, if they have bank accounts of more
than 2600,-EUR or if they have a monthly income of more than 800,-EUR
excluding the rent for their flat. But most of our wards are poor and so they don't
have to pay for our adult guardianship services.

In these cases we receive our moeny from the Berlin Ministry of Justice. The
services of public guardians are always free of charge.

2. Coﬁtents and Legal Changes of the reform

2.1 History

The reform of the German Guardianship Law was established in July 2005. It is
the third reform after 1992 and 1999. This reform was necessary because of the
rising adult guardianship cases connecting with the rising costs for the public in
the last years. We had 1.100.626 wards in 2003 in comparison to 1.047.406 in
2002 (5% more). These rising guardianship cases caused 395 Mio EUR costs for
the public in 2003 (346 Mio EUR in 2002).

The number of German guardians in 2003:

- 144.095 Family members (64%),

- 14.665 Volunteers (6,5%),

- 50.883 Professional Privat Guardians (22,6%), including 7.301 Attorneys,

- 13.530 Advocacy NPO's (Betreuungsvereine) including their guardians
(6%),
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- 2.045 Public Guardians (0,9%).

It is interesting to see the rising number of Professional Privat Guardians (10%
plus) and Attorneys (7% plus) in comparison to the unchanging number of
family members, volunteers etc..

2.2 The new honorary system

The guardian's honorary depends on his/her qualifications. Professional
guardians with an academic qualification in social work, law etc. receive 44,-
EUR/h including material costs and tax. A Professional guardian like a nurse
who has special skills, but no academic qualification, receives 33,50 EUR/h.
Guardians without these qualifications receive 27,-EUR/h. Volunteer and family
member guardians only receive 323,-EUR a year.

Advocacy NPO's have the advantage to pay lower taxes than professional
guardians (7% instead of 16%). The Government emphazises that Advocacy
NPO's and volunteer guardians have preference over professionals. They are
also cheaper than professionals.

An example for a guardian's honarary:

A professional guardian who is responsible for a poor ward living in an own flat
receives 1848,-EUR a year (44,-EUR/h x 42h = 1848,-EUR).

2.3 The judge's duties

The judge is responsible for the appointment of a guardian, fundamental
guardianship decisions like the beginning or end of a guardianship case,
introducing personal matters like medical treatment if necessary.

A judge in his/her first year is not more allowed to be a probate judge. The
maximum duration of a guardianship case is seven years instead of five years.

2.4 Power of Attorney

An automatically power of attorney for parents and their children like in the
Netherlands had been dicsussed in the last years but it wasn't introduced. So
every adult has the possibility to make a Power of Attorney property and health
care but it is voluntary for everyone. Power of Attorney has preference over
guardianship. We have 230.000 registered Power of Attorneys in Germany since
2003.
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2.5 Ambulant medical treatment

Ambulant medical treatment against the will of the ward is no longer possible.
But if a ward plans to commit suicide, his/her guardian with the responsibility
medical treatment has the duty to send the ward against his/her will to
psychiatry to avoid such situations.

2.6 Evaluation

The reform shall be evaluated in the years 2005 - 2007 to check the
consequences for the wards and the guardians.

2.7 The goals of the reform

The government would like to have a better financing for Advocacy NPO's
which recruit, train and support family members and volunteer guardians for
free. Further, the government plans to reduce bureaucracy at the probate courts
and to avoid rising guardianship costs for the public.

The biggest problem of the reform is that everyone can be an adult guardian
independent on his/her qualifications. The consequence is that every butcher
could provide adult guardianship services in Germany but not every Social
Worker or Adult Guardian could be a butcher.

Every butcher would receive a guaranteed honorary of € 27,-/h for providing
guardianship services. The consequences are low quality standards regarding
guardianship services.

We have this qualification problem since 1992 and the German Government
didn't use the past three guardianship reforms to solve this problem. In this case
we really have to learn from other nations.
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